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Techno Engineering & Associates is pleased to 
announce the launch of its new website:

www.techoeng.com

Our new website effectively communicates to 
the industry, the world of Techno Engineering 
& Associates and has been designed to entice 
our visiting guests to ‘explore’ the site as we 
encourage our clients to explore our services to 
find new and often surprising discoveries in the 
process. 
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Can employers be forced to conclude 
addenda to the contract 
for contractors’ claims? 

- Perspectives in light of a recent judgement of the Bucharest Tribunal -

- Marius Teodorescu -
Deputy Head of Legal 

Department

Contractors’ claims are a challenge 
for every Employer spending public 
money. When it comes to infrastructure 
projects financed by EU money, things 
become even more complicated. Thus, 
there is little wonder that Employers 
in Romania are overly cautious 
when dealing with such matters. 
Although FIDIC contracts provide a 
specific contractual mechanism for 
the payment of Contractor’s claims, 
Romanian Employers have frequently 
required an Addendum to the Contract 
to be signed by the Parties for any 
additional payments to be made to 
the Contractor, including claims and 
varied work. Even though the reason 
for such a request may be rooted in the 
Employers’ excessive wariness, and not 
in any mandatory legal or contractual 
requirement, Contractors have not 
usually been reluctant to sign Addenda 
to the Contract in order to satisfy the 
Employers’ conditions for payment. 

However, in practice, such Addenda 
to the Contract have proven to be 
more of a hindrance than a means 
to an end. What was initially meant 
to be a procedural tool to ensure 
the Employers’ peace of mind in the 
spending of public funds, has developed 

into a bureaucratic instrument used to 
delay and impede the resolution of 
the Contractors’ claims. Thus, as of 
late, Employers have been invoking 
the lack of Addenda to the Contract 
as an impediment to the payment of 
Contractors’ claims, while, given the 
Contractors’ readiness to conclude 
such Addenda, it is the Employers’ own 
internal bureaucratic procedures that 
have been responsible for the missing 
paper. Hence by invoking the lack of 
Addenda, Employers’ are invoking their 
own default.

In this awkward stand-off, Contractors 
have been forced to take their claims 
to courts and arbitration. Infrastructure 
work in Romania is still in its pioneering 
days and thus, the jurisprudence of 
Romanian courts in such matters is 
scarce. 

An interesting recent judgment of the 
Bucharest Tribunal deals with a petition 
to the court seeking an order to the 
Employer to conclude an Addendum 
to the Contract regarding several 
Contractor’s claims related to payment 
of additional work, extension of the 
Time for Completion and quantum 
thereof. 

The court has decided that it could not 
order any of the Parties to conclude 
an Addendum to the Contract because 
an Addendum is by its nature an 
agreement between the two Parties, 
just like the main Contract is such an 
agreement. Agreements are concluded 
by the Parties of their own free will, the 
principle of freedom of contract being 
fully applicable in Romanian law. 
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Thus, if one Party does not consent to the 
conclusion of a Contract or, in the particular 
case, an Addendum thereto, the court cannot 
in this instance supersede the Parties’ lack of 
consent. The court’s reasoning was further 
supported by the lack of any contractual or 
legal provision stipulating an obligation of 
the Employer to conclude an Addendum to 
the Contract for the respective Contractor’s 
claims.

The Tribunal’s judgement should be 
interpreted in the sense that, in a case 
of a default of one Party, the other Party 
cannot claim against the defaulting Party 
requesting the conclusion of an Addendum 
to the Contract, but should directly claim 
the fulfilment of the defaulting Party’s 
obligations, payment of damages and other 
additional payments, as the case may be. 
No Addendum to the Contract would be 
required in such cases and the lack of one 
would certainly not be an impediment to the 
fulfilment of its obligations and compensation 
for damages by the defaulting Party.

An Addendum to the Contract is essentially 
and by its nature a manifestation of will of 
the contracting Parties, an expression of 
their mutual agreement. In principle, there 
are no legal means to force a party to agree 
to something if it does not wish to do so. 
However, a defaulting Party is obliged to 
remedy its default and the prejudiced Party 
may claim accordingly. 

In light of the judgement of the Bucharest 
Tribunal, Contractors should claim in 
accordance with the contractual mechanism 
and not attempt to force Employers to 
conclude Addenda to the Contract for 
additional payments due, particularly when 
such additional payments are related to 
Employers’ defaults. When bringing their 
claims to Romanian courts or to arbitration, 
Contractors should exercise great care with 
the drafting of the petitum sought of the court 
or the Arbitral Tribunal. A wrongly formulated 
petitum could lead to the rejection of the 
claims regardless of their merits.   

Loss of efficiency claims

- Alexandru Palade -
Deputy Unit Chief Quantity 

Surveyor

meaning except by reference to a standard 
of performance against which it can be 
measured. In construction and engineering 
contracts, disruption is really no more than 
the difference between an intention and 
reality in terms of productivity, where the 
reality is a derogation from the intent. 
Disruption is not delay, although disruption 
may cause delay, and it may be caused 
by delay, delay is not a precondition of 
disruption, and, indeed disruption may 
occur when the progress of the works is 
not only not delayed, but when it is in fact, 
accelerated.

Disruption to construction work may lead 
to late completion of the work, but not 
necessarily so. It is possible for activities 
to be disrupted and for the works to still 
finish by the contract completion date. In 
this situation, the contractor will not need 
or indeed have a claim for EOT, but it may 
have a valid claim for the reimbursement 
of the cost of the reduced efficiency of its 
workforce.

Disruption claims, compared with other 
types of claims, are more difficult to detect, 
and even more difficult to prove and measure 
for many reasons. Mainly, disruption is not 
usually detected by a contractor until after it 
has occurred, and for those responsible for 
notifying and preparing claims to recover any 
financial ill-effects, it requires a comparative 
process using a reliable reference to some 
pre-defined cost/value reports.

Most difficult of all is identification of the 
nexus between the disruption and its 
true cause. Poor site management and 
supervision alone will lead to disruption. In 
order to secure a claim in respect of the lost 
productivity, the contractor must evidence 
and prove that the cause of the disruption 
was solely attributable to the other party to 
the contract.

Definitions 

Disturbance to the contractor’s 
planned progress with consequential 
loss of productivity, causing additional 
unreimbursed expenditure on labour and 
equipment, but only rarely on materials, has 
been the industry-wide accepted description 
of the phenomenon called disruption. This 
is a head of claim made when there has 
been delay in the completion of an activity 
or group of activities as a consequence of a 
disturbance to the contractor’s regular and 
economic progress, even though ultimate 
delay to project completion may be very 
minor or did not occur. Disruption often 
results from events which would typically 
be ignored by project managers in the early 
stages, because there would likely be little 
or no effect on the completion date if a non-
critical activity was delayed. Yet, later on the 
project, losses would be discovered due to 
the engagement of resources on non-critical 
elements, for longer periods than should 
have been necessary. Indeed, to maintain 
schedule, non-critical work may often 
be delayed, truncated, carried out under 
more onerous circumstances and generally 
subjected to uneconomic effects, without 
obvious effects to the programme.

Disruption is not delay

As with the word “delay”, “disruption” is a 
comparative term that has no intrinsic
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Acceleration claims, on the contrary, may 
be easier to measure, if the means by which 
acceleration was applied has been managed 
properly, because it has usually been 
instructed in advance. Hence adequate 
forewarning implies the likelihood of proper 
cost records being kept and the acceleration 
ascertained becoming a function of analysis 
of those records. 

Methods of Evaluation

Numerous methods exist to calculate the 
loss of labour productivity, and although 
no method is generally accepted, some 
methods are preferred over others. 
There are two groups of methods which 
are more successfully used to measure 
disruption, one involves the measurement 
of productivity and the other is based on 
examination of actual costs. 

Measurement of productivity methods for 
disruption calculations:

1.	 Measured Mile;
2.	 Industry Standards;
3.	 Comparison with similar projects;
4.	 Productivity analysis.

Examination of actual costs methods for 
disruption calculations:

5.	 Total Cost Method;
6.	 Modified Total Cost Calculations.

In the various circumstances of projects, 
the choice from a list of methods of 
measuring disruption may not be available. 
This means that, for example on a project 
where the work is not uniform, plus the 
effects of the changes in the circumstances 
in which execution took place, there may be 
no alternative but to examine and compare 
actual and planned costs. The disruptive 
effect of Change Orders (i.e. client-ordered 
variations to the works) represent limited 
circumstances, and unfortunately the 
availability of methods for disruption 
calculations would have to rely on the least 
accepted method in the industry, which is 
the total cost approach, and should be the 
method used in the last resort.

The Total Cost Approach 

This is the least widely accepted method of 
calculating decreased labour productivity. 
Under the total cost method, decreased 
labour productivity is calculated by 
simply subtracting the estimated cost 
of performing the work, from the 
recorded actual cost of performance. The 
assumptions of the method are as follows:

1.	 The cumulative effect of the changes 
in the scope of work cannot be 
disentangled to show causation, 
liability and recoverability in time-
slices;

2.	 The original bid for the work had 
been reasonably established;

3.	 The contractor’s actual costs had 
been reasonably expended;

4.	 The contractor was not responsible 
for the added expenses.

Each of the four elements above must be 
present before a total cost calculation can 
be justified. Recently, the total cost method 
appeared to be gaining acceptance by 
the courts and boards, especially at state 
level and by arbitrators and juries. Where 
there is a multiplicity of causes, such as a 
high number of Change Orders and varied 
work records, the contractor claimant will 
often resort to rolled-up methodology in 
its efforts to measure losses arising from 
disruption, and such claims are likely to 
suffer severely from criticism as to method 
and the assumptions underlying such an 
approach.

The greater the number of changes to the 
initial scope of work, the more likely for 
there to be unmeasured and unquantifiable 
effects in all areas of the project costs, 
including supervision, and on other 
operations where specific disruption caused 
by identifiable employer-responsible events 
has not been observed by those at site 
level, and which will not feature as discrete 
heads of claim. In the circumstances, 
arguments based on cumulative disruption 
are attractive to a claimant. 

Also, the record keeping challenges, which 
will have emerged with the greater number 
of disruption causes, makes the situation 
even harder in the quantification of losses, 
because it becomes more difficult to 
maintain comprehensive records. None of 
the various alternative methods to evaluate 
disruption, identified by the academic 
studies in the industry, offer a complete 
answer to the problems raised hereinabove.

Sources:
•	 “Evaluating Disruption Costs on Major 

Construction Projects”, by Christopher 
Ennis, SCL, July 2011,

•	  “Delay and Disruption in Construction 
Contracts” by Keith Pickavance, 2005

Example: 

BELL BCI COMPANY vs THE UNITED STATES 
(April 2008) – An award for a cumulative 
impact or labour inefficiency claim. 

On this $63.6 million project, the $21.4 
million in change orders increased the 
Contract price by 34 percent. Changes of 
this magnitude are unusual for building 
construction projects. The approximately 
700 variations affected every floor of the 
project. To determine the cumulative effect 
of the changes, the disruption analyst 
compared actual hours incurred on the 
project against the originally planned hours, 
to calculate unearned hours attributable 
to the changes. It was found that 25% of 
Bell’s total hours expended on the project 
were attributable to labour productivity 
loss caused by the changes. The Court has 
accepted that Bell’s original estimate for 
the project was reasonable, as Bell was not 
the lowest bidder for the project.

The award for BELL’s claim for damages 
from delay and cumulative impact on the 
project sometimes is called a “delay and 
disruption” claim, wherein a distinction in 
the law is to be made between (1) a “delay” 
claim, and (2) a “disruption” or “cumulative 
impact” claim. The Court described the 
difference as follows: “Although the two 
claim types often arise together in the same 



Issue 2, December 2014

Let’s pick a

news&TE A

4

techno.engineering@technoeng.com    	                      www.technoeng.com

project, a “delay” claim captures the time 
and the cost of not being able to work, while 
a “disruption” claim captures the cost of 
working less efficiently than planned”. 
A disruption claim compensates for 
damages when the work is more difficult and 
expensive than anticipated. The contractor 
must prove, for either claim, the elements of 
liability, causation and resultant injury. 

When the contractor is asserting a delay 
claim, the contractor has the burden of 
showing the extent of the delay, that 

the delay was caused proximately by the 
employer’s action, and that the delay caused 
damage to the contractor.

Another important statement in this trial: 
“While the law requires reasonable certainty 
to support a damages award, damages do 
not need to be proven with mathematical 
exactness. Rather it is sufficient if a claimant 
furnishes the court with a reasonable basis 
for computation, even though the result is 
only approximate.”

Multiple change orders on a construction 
project can potentially be accommodated if 
the employer acknowledges that additional 
time and money will be required, and if the 
parties carefully plan the sequencing of the 
changed work. However, if the owner, as 
here, denies the additional time or money 
to perform changed work, but nevertheless 
continues the flow of change orders to the 
contractor, a chaotic project inevitably will 
result.

The factual evidence presented in this trial 
was supportive of the disruption analyst’s 
conclusions that 25 percent of Bell’s labour 
hours were attributable to employer’s 
changes. The court found the analyst’s 
estimate to be reasonable when considering 
the number of changes, the amount of 
replacement of previously completed 
work, and the overall deteriorated project 
environment. The court awarded for Bell’s 
cumulative impact claim the amount of 
$2,058,456.

The consistent tendency of the courts is to 
find some way in which damages can be 
awarded where a wrong has been done. 
Difficulty of ascertainment is not to be 
confused with the right of recovery. Nor 
does it exonerate the defendant that his 
misconduct, which has made necessary the 
inquiry into the question of harm, renders 
that inquiry difficult. The defendant who has 
wrongfully broken a contract should not be 
permitted to reap advantage from his own 
wrong by insisting on proof which by reason 
of his breach is unobtainable.

Whether you need to recover losses 
and/or damages following construction 
controversies, or whether you are being 
sued or called to defend yourselves 
in adjudication and/or arbitration, or 
whether you find that your company has 
become embroiled in virtually any kind 
of dispute within your industry, we at 
Techno Engineering & Associates offer 
the precise help that you have been 
seeking.
  
Follow us on            and            for the latest 
claims and disputes resolution Consulting 
news.
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Techno Engineering & Associates is pleased to announce 
the launch of its new website www.technoeng.com

Our new website effectively communicates 
to the industry, the world of Techno 
Engineering & Associates and has been 
designed to entice our visiting guests to 
‘explore’ the site as we encourage our 
clients to explore our services to find new 
and often surprising discoveries in the 
process. 

The two owners of the company, Mrs. 
Eugenia Dunca and Mr. Giovanni Di Folco, 
consider the new website more closely 
aligned with the company’s strategic vision 
for growth and expansion over the next 
decade and beyond.

“We have stayed in business for over 10 
years by listening to our customers and 

building one-on-one relationships” added 
the founders. “We are a company that has 
recognized the importance of constant 
innovation and adaptation to new ways of 
doing business and technology. To date, TE&A 
have, with an almost unblemished record of 
success, represented our clients as Counsel 
in more than 40 DAB proceedings and 15 
Arbitration proceedings, a few of them being 
still in progress. On the successes achieved 
to date, TE&A have established a position 
of superiority within the Claims Consultancy 
industry, which is second to none and which 
fuels the current unprecedented rate of 
expansion of the company into the Middle 
East and worldwide -- and through our website 
we want to show the entire world that we are 
now ready for the next challenge!”.

The new TE&A website offers a clean, modern 
design, easy-to-navigate functionality, and 
a content-rich site experience. The new 
Project menu enables customers to quickly 
and easily access our projects, all over the 
world. 

The Services section on the top menu of the 
site offers the opportunity to brief our areas 
of expertise and also provides the chance 
to interact directly with our specialists. The 
‘About TE&A’ section provides a glimpse 
into the company that has not been 
previously available. Additional sections and 
interactive features have been designed to 
ensure that the new website continues to 
provide a fresh and versatile site experience. 
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“This website does not in any way replace 
the direct, responsive customer service 
that we have been known for, throughout 
the industry for over a decade” added the 
founders. “…yet our goal in launching this 
new website is to provide one more access 
point and online resource for companies and 
individuals to explore and learn more about 
our service solutions and how we can assist 
them to find the precise help they have been 
seeking.” 

The new TE&A website will also provide 
social media integration and direct links to 
TE&A’s LinkedIn and Google+ pages, where 
company updates will appear on a regular 
basis. 

We are very proud of our new website, and 
we trust that it will provide a useful and 
informative portal to enable our potential 
customers to get to know TE&A and our 
services a little better! 
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